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Nuclear Waste Management and Environmental Mediation:

An Exploratory Analysis

INTRODUCTION

The purpose of this paper is to explore the possible application of
environmental conflict mediation techniques to the siting of a nuclear
waste repository. Since much has been writtenm about the issues in
nuclear waste management in other contexts {see particularly Bishop,
et al,, 1978; Abrams, 1979; Hewlett, 1978; Interagency Review Group,
1979; Schilling & Nealey, 1979) our focus will be to describe and analyze
the major characteristics of a range of techniques that can broadly be
called environmental mediation. The uses of these techniques to date and
their possible relevance for an issue as complex as nuclear waste
management will be discussed. We assume that the reader is not familiar
with environmental mediation, but is somewhat knowledgeable about public

controversy over nuclear waste management.

Nature of the Waste Management Siting Problem

The siting of waste repositories is one component of the complex
problem of how to dispose of radiocactive wastes. There has been no final
resolution of this question of how to dispose of the different types of
radioactive wastes (high level and transuranic wastes; low level waste
and U-mill tailings) that come from different sources such as weapons
production, power generation, medical treatment and research activities.
In 1978 a Department of Energy task force highlighted the need to develop
a national nuclear waste management policy and integrated program (U.S.

Department of Energy, 1978). The President then established the



Interagency Review Group (IRG) to formulate recommendations for ''the
establishment of an Administrative policy with respect to long-term
management of nuclear wastes and supporting programs to implement this
policy" (IRG, 1979:1). 1In February of 1980, based on recommerndations
from this IRG report, President Carter announced a national waste
management policy (see discussion under Brief History).

In addition to the technical controversy over the most appropriate
disposal method, there are also several public policy controversies. One
centers on the role of waste disposal in determining the future
development of nuclear power. Some members of the public are concerned
that nuclear power should not be developed further unless there are
greater assurances that there can be safe storage and disposal of the
wastes. Other members of the public believe that the technology
currently exists for waste disposal and that there are considerable
economic risks in linking reactor licensing (e.g., future power
development) and waste disposal issues (IRG, 1979:5). A further public
policy issue centers on the question of who bears the cost of a waste
repository and who benefits from such a facility. This question has many
important considerations of bargaining and compensation, since it is
unlikely that a community or region would agree to host a repository
without receiving something in turn (Garvey, 1979). These policy issues
interact in a political environment that is affected by the various
publics' perceptions of the waste management problem (see Bishop, 1978;
Lindell, et al., 1978, 198Q; Melber, et al., 1978, Rankin and Melber,
1980). It is these larger issues that form the context of any specific
siting controversy, and as such are important in defining the conflict to

be mediated.



Brief History of Siting Experiences to Date

To help put the problems of siting a waste repository in better
perspective, we will briefly review several past experiences in siting
and developing waste facilities. (A detailed discussion of these central
igsues can be found in Metlay, 1978; Hewlett, 1978; and Fallows, 1979).

In the beginning, all radioactive wastes were part of the Atomic
Energy Commission's (AEC) military program, which had three sites (all of
them still active) where high level waste are stored--the Hanford
Reservation in Washington State; Savannah River, South Carolina, and the
National Reactor Testing Station in Idaho. However, during the 1960's
and 1970's there was a rapid development of commercial nuclear power.
The inventory of fission products from this source steadily grew-—-to the
point that some authors say it is now comparable to the magnitude of the
problem posed by the military wastes (Krugmann and Von Hippel, 1977).
The growth in the inventory of radiocactive wastes was not matched by
steady progress in the development of policy for nuclear waste disposal
{Hewlett, 1978:10).

During the 1950's and 1960's laboratories and contractors of the AEC
did investigate the various technical problems in commercial waste
disposal. At that time questions of storage vs. disposal did arise
(Hewlett, 1978:9). However, no overall management or policy direction
arose to guide the waste disposal effort {(Hewlett, 1978:10). Eventually
pressure to formulate a coherent policy resulted in AEC analysis of
several major issues, including: 1) "ﬂow irradiated fuel elements from
commercial nuclear power plants were to be reprocessed and how the

resulting wastes were to be prepared for permanent disposal'; 2} "how to



plan for ultimate disposal of commercial high-level wastes”, and 3) "how
to dispose of the defense wastes" (Hewlett, 1978:10-13)., Policy
decisions were made on these three issues by the end of 1970. The AEC

decided that:

1) fuel elements from civilian power reactors would be processed by
commercial plants and the high-level wastes would be solidified in a
form acceptable to AEC for shipment to a federal repository; 2) AEC
would build a federal repository using a bedded salt formation for
permanent, irretrievable storage of these wastes (the Lyons site to
serve as a demonstration site); and 3) high-level wastes from the
defense program at Hanford, Savannah River, and Idaho would be
disposed of on site (p. 15).

The first attempt by the AEC ro site a waste repository was in Lyons,
Kansas. The project was nmot carried out due to scientific and political
objections. Oak Ridge National Laboratories, under contract to the AEC
had selected an abandoned salt mine in Lyons for experiments to determine
the consequences of exposing bulk salt to radiation and heat. The AEC
then decided that the site would be appropriate for a demonstration
repository. Before announcing the plan, the Kansas Nuclear Energy
Council gave qualified approval to the AEC, pending further technical and
environmental studies (Fallows, 1979). The Kansas Geological Survey,
however, took a much more cautious approach, calling for more study. and
the Sierra Club supported this approach. Kansas Congressman Joe Skubitz
began a campaign to halt the AEC's development of the Lyons site. Most
of the local citizens supported the AEC's plans, trusting the government
scientists' appraisal, and wanting the new jobs and tax dollars it would
bring. The controversy became more heated after the Joint Committee on

Atomic Energy held hearings on the Lyons proposal. The U.S. Department

of Interior presented testimony that agreed with the Kansas Geological

Survey. Then the U.S. Senate adopted Kansas Senator Robert Dole’s



amendment to prohibit purchase of the site as a waste repository for at
least three years and to set up a Presidential Advisory Commission to
study the problem of transporting and storing nuclear wastes (Fallows,
1979). Ultimately the AEC announced that its exploratory tests had
revealed unexpected technical problems.

In light of this, a group of officials, including two members of

Congress, the Governor, and the Chairman of the Kansas Sierra Club,

asked the AEC to remove the state from consideration as a possible

location for future waste storage facilities (Fallows, 1979:103).

Though the Lyons site was abandoned, plans for the disposal of high
level wastes continued to emphasize placement in salt. Preliminary
explorations in Alpena County,.Hichigan, produced such a local furor that
Governor Milliken advised the (then) ERDA that he wanted further
exploration in his state terminated. Other states socon had legislation
(e.g., Louisiana) or official positions (e.g., Georgia) which expressed a
desire to preclude the possibility of siting a waste repository within
their jurisdictions {Carter, 1977). Progress was made subsequently
toward field work and construction of a demonstration plant, the Waste
Isolation Pilot Plant (WIPP), near Carlsbad, New Mexico. However,
currently New Mexico bans the storage or disposal of radioactive waste
unless the state concurs with the decision. Nineteen other states have
some type of ban on trangsportation, storage or disposal of radiocactive
waste. Six other states are considering such legislation.

In February of 1980 the establishment of a comprehensive radioactive
waste management program was announced by President Carter. This program
is to be consistent "with the broad consensus that . . . evolved from the

efforts of the Interagency Review Group on Radiocactive Waste Management

[IRG]" (Office of the White House Press Secretary, 1980). Elements of



the program included: deferring WIPP in New Mexico, mounting an expanded
program to investigate potential sites in various geologic media, and
developing national plans to establish regional disposal sites for
commercial low-level waste. The geologic media to be investigated

include basalt and salt beds.

Current Perspectives on Managing Conflict over Nuclear Waste

Several writers on the public policy questions in the nuclear waste
management conflict have emphasized the importance of conflict resolution
throughout the process. Garvey (1979) argued strongly, for example, that
technical analysis and bureaucratic administration are ultimately not as
important in the political resolution of the waste conflict as the
"classic" functions of consensus—-assessment and interest aggregatiom.
Consensus—assessment identifies the relevant publics—-those who have more
or less direct interests in the issue--and interest aggregation
facilitates the process of bargaining between them (Garvey, 1979).

Abrams (1979), who studied the Swedish review of a Nuclear Fuel Safety
report, which presented a "safe" method for nuclear waste disposal,
argued that this elaborate review process had defined important technical
issues that were not clearly seen before. She felt that this attempt at
scientific confliet resolution "has also shown how rapidly scientific and
public understanding can be deepened with open and critical reviews,
financed by the government, of major projects inveolving technological
uncertainties" (Abrams, 1979:40). Burt (1978), in his discussion of
commnity conflict and nuclear power for the Qffice of Waste Isolation,
presented five principles for resolving such community conflict. They

are: avoid situations with high conflict potential; facilitate the



mobilization of the opposition; pursue a nonpunitive bargaining strategy;
focus the bargaining on a few concrete questions; and use third parties
to handle inter-faction antagonism. In a particularly detailed argument
Lee (1980a:679) proposed the establishment of a state siting jury to
intervene as a third party in the conflict surrounding the siting of a
repository, which in his words has become "an unwieldly and controversial
task."

To date, there have been several attempts to define more clearly some
of the general issues in the waste management conflict and to establish
procedures for resolution of some of these issues through activities such
as the Interagency Review Group (IRG) and the Keystone Radioactive Waste
Management Group. Most recently the State Planning Council has been
organized to advise DOE on implementation of the policy of conmsultation
and concurrence with the states. The IRG, as mentioned earlier, was a
federal task force appointed by the President to make recommendations
concerning national nuclear waste management policy. This task force
facilitated communication and interchange among the federal government
actors. It also performed a useful function in identifying where peaple
disagreed most vehemently as well as in presenting the range of issues
and perspectives for waste management concerns. The Keystone Radicactive
Waste Management Discussion Group met in privately sponsored workshop
sessions organized by the Keystone Center for Continuing Education.

These sessions brought together individuals who have been active in
nuclear waste management discussions to define broad issues in the

controversy. The members represented a range of policy perspectives.



In February of 1980, President Carter announced the establishment of
the Nation's first comprehensive radioactive waste management program.
Consultation and concurrence between the federal government and the
states is the primary strategy identified in the President's policy
statement. Within this framework, the states will have a continuing role
in Federal decision-making on the siting, design and construction of a
high level waste repository. Current discussions reflect an attempt to
clarify what is weant by these terms and, specifically, what happens if
there is nonconcurrence (Smith et al., 1980). In addition to the formal
adoption of the policy of consultation and concurrence, the President
also announced the establishment of the State Planning Council on
Radiocactive Waste Management. The Council's functions include {(QOffice of
the White House Press Secretary, 1980):

e Recommendation of procedural mechanisms for reviewing nuclear waste
management plans and programs in such a way to ensure timely and
effective state and local involvement,

® The review of the development of comprehensive nuclear waste
management plans including planning activities for transportation,

storage and disposal of all categories of nuclear waste.

® Alvice on all aspects of siting facilities for storage and disposal
of nuclear wastes.

e AXlvice on an appropriate role for state and local goveruments in the
licensing process for nuclear waste repositories.

e Avice on proposed federal regulations, standards and criteria
related to nuclear waste management programs.

e Identification and recommendation on other matters related to the
transportation, storage and disposal of nuclear waste that the
Council believes are important.

In addition to the Carter administration's development of radiocactive

waste management policy, of course, is the possibility of Congressional

action. A number of legislative proposals have arisen in both the House



and the Senate over the past few years. During the summer of 1980 omne
such proposal (S2189) passed the U.S. Senate. While much of the measure
was directed to other aspects of radioactive waste management, the Senate
bill lays out mechanisms for resolving disputes between state and federal
governments in siting repositories for high level wastes, essentially by
giving Congress a review role in executive decisioms to site a
repository. At this writing, no legislation has passed the House,
although some floor discussion appears very likely. Therefore, it is not
possible to predict changes, if any; in radioactive waste policy that
might result from legislation in 1980.

In an effort to tie more directly environmental mediation together
with the waste management conflict, the mediation organization RESOLVE
sponsored a workshop in December, 1979, to develop recommerdations to
guide future decision-making in this area. Specifically, conference
participants were asked to identify possible process alternatives for
achieving consensus on the means by which nuclear waste management
conflict is addressed. While the first conference did not result in:
direct recommendarions, it spawned two follow-up meetings that focused
more specifically on questions of how to involve citizens more directly
in the waste management decision-making process. A number of
recomuend ations regarding public participation emerged.

This brief discussion should illustrate that while many concerned
about the various facets of nuclear waste management believe in the use
of conflict resolution mechanisms, there is not yet agreement on the most
appropriate way to approach this very complex set of problems. This

paper has as its purpose an examination of one specific type of conflict



10

resolution technique, environmental mediation, for its applicability to
resolution of conflict over nuclear waste management. Special attention

will be given to its applicability to nuclear waste facility siting.

ENVIRONMENTAL MEDIATION

Definitions

Conflict resolution is a broad term that encompasses a wide range of
techniques including: mediation, arbitration, fact finding;
conciliation, negotiation, litigation, and citizen participation. Even
sheer power, where one side’'s strength can convincingly settle a conflict
in its favor, 1s a form of conflict resolution. Thus, mediation is but
one technique of many that can be used Lo resolve conflict. 1In
mediation, the disputing parties voluntarily agree to settle their
differences through the use of a neutral "third party." Mediation has
been a useful tool for conflict resolution in labor/management relations
and in some environmental disputes. It is a process whose objective is a
solution to a problem that is acceptable to all the parties involved.
The advantage of mediation is that it can be less costly (in time and
money) than other methods of conflict resolution, such as litigation.
Environmental mediation, as a specific technique for conflict resolution,
is being examined here because of its success to date in resolving
complex, multi-party environmental issues.

A wide range of definitions has been used to date to describe
environmental mediation, reflecting a diversity of thinking in the
field. One definition, accepted by most practitioners attending a 1978

mediation conference, is the one put forth by Gerald Cormick, an

initiator of the concept of environmental mediation, (Baldwin, 1978:2):
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Mediation is a voluntary proceas in which those involved in a dispute

jointly explore and reconcile their differences. The mediator has no

authority to impose a settlement. His or her strength lies in the

ability to assist the parties in resolving their own differences.

The mediated dispute is settled when the parties themselves reach

what they consider to be a workable solution.
Cormick believes that two preconditions for successful mediation are a
power balance between participants and initiation of the mediation near
the impasse point in a controversy {Nice, 1979). Mediators at RESOLVE (a
non-profit mediation organization) state that they are promoting "the
concept of non-adversarial dispute resolution" (Nice, 1979:4). Another
mediator, from the American Arbitration Association, also argues that "in
environmental disputes it is utter nonsense to adopt an adversary
posture, pitting energy needs against the concern for the environment”
(Straus, 1978:5). He calls instead for a problem—solving approach to
complex diasputes. Yet another approach to enviroamental mediation is
that put forward by the Rocky Mountain Center on the Environment
{(ROMCOE), a Colorado-based mediation group. They describe what they do
as "conflict anticipation” (Nice, 1979), and distinguish among:
a) information sharing-—-providing an arena for all interested parties to
come together and exchange their concerns; b} conciliation-—employing a
range of psychological techniques aimed at correcting misperceptions,
reducing hostility and unreasonable fear and clarifying differences; and
¢) mediation-—the process of encouraging parties to a conflict to work
together to find a solution agreeable to all parties {Carpenter and
Kennedy, 1977).

Despite the rather distinct stylistic differences among techniques

that are all called environmental mediation, they do share several common

properties. First, the guccess of any mediation effort depends in part
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upon the ability of the mediators to generate productive communication
among the disputants. The emphasis on facilitation is a result of the
need for the mediators to induce the disputing parties to accept a common
outcome voluntarily. Arbitrators in labor-management disagreements and
the courts in litigation have the authorilty to impose solutions on the
disputing parties regardless of how the disputing parties feel about the
outcome of the conflict resolution process. The mediator role, on the
other hand, does not carry with it the authority to impose solutions and
is designed to assist the disputants in arriving at some mutually
agreeable solution to whatever problem may be under dispute.

Because of their facilitation skills, the mediators focus their
attention more on the process of conflict resolution—-the manner'in which
parties come to some agreement—-rather than on the substance of the
conflict--the issues in dispute. This process draws upon research and
practice in social psychology, law and labor relations. The mediator may
provide a forum in which disputing parties can get together to air their
differences and create an environment of mutual respect and trust. This
can be important when, as is common, disputants have not met to discuss
their differences other than in adversarial and highly emotional
sityations. Also, the mediator can assist by helping disputants explore
their own and their adversaries' beliefs about the issue at hand. The
mediator helps to insure that all positions are heard and included in
whatever solution is reached.

An additional key element in the mediator's role is neutrality.

Since the role involves process rather than content, it is critical that
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no disputing party perceive the mediator as invested in or predisposed to
any particular outcome from the mediation process.

Several mediators and theorists (Baur, 1977: Straus, 1978; Terra,
1978) point out that environmental mediation differs from mediation of
traditional labor-management disputes in several ways. First, in
environmental mediation there are more than two parties in the
negotiations. Sowetimes it is an extremely difficult task to even
identify all the legitimate participants to a dispute. Even if those who
should participate can be identified, it may still be a problem to gain
voluntary participation. Another significant difference is that labor
management negotiations are periodic. This makes compromise easier since
the parties can always try for a better settlement the next time around.
The continuing contractual relationship in labor-management disputes
usually assures performance of agreements; such is rarely the case with
environmental disputes.

The several styles of environmental mediation can be classified into

1 . . . .. s
two types. One is settlement oriented and the other is participation

oriented. Settlement-oriented mediation, especially the approach
practiced by Cormick (see, e.g., Cormick & Patton, 1977a) is based upon
the assumption that the disputants do mot perceive a need for the
mediation unless a balance of power (indicated by the existence of an
impasse) becomes obvious. Another reason that the impasse is significant
to settlement-oriented mediation is that it comes at a point in the
conflict when the relevant parties have made themselves known by their

involvement in the early stages of the dispute. Delaying intervention

lge are indebted to Kai Lee for emphasizing the need to consider
this distinction.



14

until impasse is reached also makes it more likely that the issues on
which the parties differ have been articulated. This permits the
mediation to address a stable set of issues that define the conflict.
Initiating mediation at the point of impasse makes possible a settlement
in which all parties feel that they have won something because it is at
that point that the participants realize that they all will lose if they
do not reach a settlement. Thus the mediation effort is oriented toward
an imminent, meaningful deadline, with costs to all parties if no
settlement is reached. Another important point about this style of
mediation is that it is conducted with outside funding and with official
government sanction for the mediator. That is, an independent and
neutral body, rather'than one of the participants, pays for the mediation
effort.

Participation-oriented mediation, more the style of ROMCOE and
RESOLVE, might also be labeled an "open—planning' approach. Citizens are
considered to be legitimate critics, early involvement is considered
essential to promoting understanding of the is;ues and, thus, to avoiding
an impasse. The focus is more on the education of citizens rather than
facilitating representation of all interests in a dispute. The early
involvement of the mediator promotes consideration of alternative
definitions of the problem. This mediation approach aims at encouraging
changes in the individual participants through personal discussions and
formation of small groups. In this type of mediation an ultimate
settlement is a less salient goal than participation and communication.
Typically, the funding source is often one of the participants, usually

the richest party. This internal funding is not considered to be a
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problem, because the approach is more one of information-sharing and

conciliation than one of settlement,

Experiences to Date

Environmental mediation efforts that have been reported to date
illustrate the two approaches described in the previous section. The
following discussion presents selected examples of these styles of
mediation. Most were chosen for inclusion because their authors
described the effort as one of environmental mediation. Several basic
characteristics of each case as well as the conditions associated with
successful outcomes are described. All the cases share at a minimum two
characteristics: some type of environmental isaue is (was) at dispute
and a neutral party is (was) used to mediate the conflict. As the cases ,
well illustrate, there is a wide range of both settlement-oriented and
participation-oriented mediation. A variety of disputes have been
mediated, including controversial dams, highways, sewage facilities, and
industrial plasnts., These disputes have involved an equally wide range of
mediators (labor negotiators, attorneys, policy analysts, behavioral
scientists, planners) and participants (citizens, government officials,
environmental groups, and industry representatives). Mediation began at
various points in these disputes—--gometimes the mediation effort began at
the ssme time the conflict arose (participation-oriented}, and in other
disputes mediation began only after sides had been clearly drawn and an
impasse reached (settlement-oriented). The outcomes of these mediation
efforts also varied. Some have resulted in successful resolution of the
conflict. Other mediation efforts have been considered failures in the

sense that a mediated settlement wss not achieved. Still others have
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focused attention on the process and encouraged participationm in a
controversial issue; these participation-oriented mediation efforts have
been less concerned with an ultimate settlement.

Table 1 classifies these controversies according to several
characteristics: the type of mediation (settlement-oriented or
participation-oriented), the issue, the mediators in the process, the
participants in the dispute, the point in the process when mediation
began and the outcome. Several points can be drawn from these case
studies.

First, the controversies that have been successfully resolved by
means of settlement-~oriented mediation have centered on concrete issues,
rather than more abstract concepts. A specific controversial facility
(e.g., Snoqualmie River Flood Control) or site-specific conflict (e.g.,
Interstate 90) has been the most common type of issue successfully
mediated to date. With such a concrete issue it is more likely that
clear positions can be taken, and specific areas of conflict can be
delineated. Where a settlement was not reached, the effort was
considered a failure (e.g., West Side Highway). Participation~oriented
mediation efforts have dealt more successfully with more abstract
conflicts, such as the future direction of a policy {(National Coal
Policy, Delta County Coal Development). Although these efforts do not
usually produce a resolution of an issue, such an outcome is typically
not considered a failure.

Both styles of mediation seem more effective when the disputing
parties are clearly identifiable, and when all disputing parties are

actively involved in the mediation process. If all of the parties are



TABLE L.

EXPERIENCES IN ENMVIRONMENRTAL MEDIATION

KEY ELEMENTS

Point in Process

When Mediation Source of

Ceantroversy Isnue Hediatora Participants Began Outcome Informacion
Snogualmie Following seriocus Office of Environ- Ten wembers of "core" At impasse polnt-~both| Agreed to build a dam{| Cormick and
River Flood flood in 1959, dam mental Medjation, UW, group, representing the] sldes were effectively| with apeciflc recow- Patton, l977a.
Control, proposed on Middle Held preiiminary dis~ | range of intereats. preventing each other | mendationa. Acceptable
Washington Fork of Snoqualmie, cusaions with verious | Hembers idcntified by from gerting what they| only as total package.

Regidenta and farmers | parties, then formally mediators. wanted. Flood control, re-

supported it, environ-] appointed by Governor. crestion, water supply

mentaliste opposed, dam and coordinated

5 Reached stalemate, planning for the

entire hasin.

Interatate %0,
Washington

v

Original plan to ex-
tend Interstate 90
into dowmtown Seattle
20 years old., Environ-
mental & transik~
oriented groups
oppoaed to a0 many
auto lanes. Saild it
would encourage

sprawl on east aide,

0ffice of Envirén-
mental Mediation——
approached by various

parties to the dispute

Governor appointed

the 2 mediarore, after
informal concurrence
of other participanta.

Elected officlals from
City of Seattle,
Bellevue, Mercer Ialand,
King County Council,
Metto, Department of
Highwaya,

At impasse point—-
Dept. of Highways had
isgued new draft EIS,
State Highway
Commlssion was re-
viewing hearing
recoxda.

Agreement in principlel
The memcrandum agrec-
ment waa signed by
participants,
witnesaed by governor.

Cormick and
Patton, 1977a.

Rational Coal
Policy

Need to work out an
agreement between
leading conservation-
iste and coal industry
on how cral can be
exploited in ways that
goclety can tolerate.
{Coal Policy Project)

Hot mediation in
strict sense, pre-
mediation to identify
isguea. Conceived by
corporate enecgy
manager of Dow
Chemical~-used Rulen

of Reaaon,

Sixty participants—
half environmentalists
and half eoal industry.
Divided into five task
forces.

This pre-mediation
project wae 8 Beveral
YEedar process.

Mixed repaction, Some
agencles and organi-
zations feel it was
not appropriate way to
reaolve conflict.
Participants generally
pleased,

Alexander, 1978.

§ = gettlement~oriented mediation
P = participation-oriented mediation

i1



KEY ELEMENTS

Point in Process

national forest land,

Foundations.

When Mediation Source of

Controversy Issue Hediators Participanta Began Outcone Information
Rare II, Neaded agreement about RESOLVE: (a mediation| Wilderness advocates, Hiddle. Some felt Agreed on classifica- Nice, 1979.
Colorado the arean in the - organization based in| Ptackmen, skiers, bargaining should tske| tion for only 3 of Livermore, et al.,

second Roadless Ares Palo Alto). They timber cowpany reps, place in Congreass, 234 roadlesn areas. 1978.

Review and Evaluation were sponsored by jeepers, hikers, miners| others felt it too Viewed as learning

(RARE 1I)--stata's the Forest Service. and environmentalists late, declslons al- Process.

P roadless areas on Hewlett and Ford resdy made.

Power Plant
converslon to
cool in New
England

Ongoing evaluation of
o0il to coal conversilon
of power plants in

Mew England--wanted to
determine, by working
with region’s policy
makers as early as
possible, whether
consensud eould be
formed.

Thie Center for Eunexgy
Policy. They were to
support deliberations
of Hew England Energy
Policy Council--try

& build consensua
behind regional
energy & environ—
mental policiesn.

Power companies,
federal & state regula-—
tory agencles, fuel
suppliers, tranaporta-
tion induatry,
elecericity consumers,
communities. FEA
(Federal Energy Admini-
ptration) did not
participate
continuously.

Early. Brought to-
gether all the
interested parties in
a series of meetings.
Set up actlon planning
group and task forces.

FEA rejected what
everyone else came
to consensua on.

Clark, 1977,

B

Delta County
Coal Develop-
ment, Colorado

Potential conflict
surrounding futnre
development of under-~
gromd coal mines in
cotaty.

ROMCOE (Rocky Moun-
tain Center on the
Environment) local
cltizens invited them
to mediate.

11 coal companles vs.
local cicizens {farmers
ranchera, orchardists)
Local government alseo
involved.

Early. Citizene wanted
ROMCOE to identify
areaa of conflict
before groups
pelarized & positions
hardened. Worked with
ateering committee,

Efforte culminated in
workshop convened by
ROMCOE and community
to examine igaues &
allow citizens to be
heard by all local
declslon-makers and
coal companies.

Baldwin, 1978.




KEY ELEMENTS

Point in Procese

Where Mediation Source of
Controveray Tague Medlators Participants Began Out come Information
Bachman's Dispute over lumbering| Hatlonal Wildlife Environmentalists Mediation began at Parties agreed to 6 0'Conner, 1978.
Warbler, in South Carolina'se Federation attorney (National Wildlife point when WWF month moratorium on

South Carolina

Francie Marlon
National Foreat, and
home for Bachman's
Warbler.

(He was actually

asked to bring suit
but he felt situation
amenable to mediation)

Federatkion) ve.
officlals of U.S.
Foreat Service

coneidering litigation

all litigation and
timbaring, during
vhich mediation panel
haard evidence &
arguments. Ultimately
panel's recommendation
adopted.

PCB Diacharge
into Hudson

GE Company
discharging PCha

Profeaaor Sofaer from
Columbia University

Hew York Environmental
Congervation Depart-

Resolved in court.
Sofaer took wedlator's

Sofaer ruled that GE
wan liable for

0'Connor, 1978.

River, NY inte Hudson River Law School presided ment and others va. role and voluntary damages, but recom-
as hearing officer GE Company gettlement achleved. mended mediation
in suit brought because of serloua
by WY Environmental overaighta on both
5 Conservation pldea~-State & EPA
Department . been exceasively elow
in requiring compli-
ance.
Eauw Clair City purchased and Wisconain Center for Wigconain Public Public Intervenor's After madiation Busterud and
County, annexed town land for | Publle Policy. Brought| Intervenor, va. the Office had filed suit sesgiona, Publie Vaughn, 1979.
Wisconsin landfill. Needed clay| into conflict by City, Dept. of Hatural | before mediation lntervencr's office
depoeits to line land-| Wigconein Public Resources of Wisconsin { begaam. dropped suft--all
fill., Town felt Intervenor Office. participants compro-
county ghould operate mined. However town
landfill & chat it brought suit against
8 should be located construction. City,

gomewhere elae. 13
other groupse also
opposed facility.

town & DNR then met
with mediatora, com-
promised, city got
landf11l.

61



KEY ELEMENTS

Foint in Procesa
Where Mediation

Sources of

Controversy Issue Mediators Parcicipants Began Qutcome information
Jetty Island Port of Everett wanted | Port commissioners 10 citizens concerned Almost at impasse Out of a serien of Fighbein, 1979%9.
Everett, WA to develop Jetty asked 2 mediators from | with problem. (Brought | point--Jet Set Group meetings with 10
Teland for port. Group | UW Dffice of Environ- together by mediators.) | ready to File lawsuit. | citizens, positions
of citizens had formed | mental Mediation to ’ were modified, give
organization called informally Inveastigate and take produced
Jet Set to protect problem. Then formally compromiae all parties
Island from develop- appointed them. willing to accept.
ment. Ralsed funds
for laweuit. US Fish
5 & Wildlife Service
entered diepute in
support of Jet Set.
Weat Side Dispute over rebuild~ | Donald Straus, Presi- Folicy ateering Conflict approaching 5 meetlngs all to- Lake, 1977,
Highway, NY ing a section of dent of Research committee~-city, etate | deadlock when mediator | gether--no resolution.
Manhattan's elevated institute of American repe and local called in. Participanta commented
highway; oppoalrcion Arbitration Association; planning board reps. 1n private they did
wanted mags tranait. invited to mediate by Locals hired owm not want to make con-
Regional Planning president of Hegional engineering consul- cesaiome becaume
fspociation wanted Planning Assoclation tanta. (23 organiza- mediator could not
COnAENEus on and Rep. of Rockefellerf tlaons involved) enforce settlement,
community's tramnspor- | Foundation. they were sure they
5 tation goals, Environ- would wind up in court
mental civic & block & did not want to
assoclationa opposad prejudice judicial
highway while busi- hearinga. - Local
ness grouwps wanted it. community groups
were not adequately
represented.
Rhode Island Conflict over optimal ECOFUMDING {Mew Yotk 10 interest group Late. After a 5 year The Development of a Mellinkoff,
Land Use uge of Navy landa that] pon-profilt organiza- leadera——led to the impasse, set of evaluation 1980,
were to be acquired by| tion that aselsts formation of a & member criteria emerged as a
atate of Rhode Island.] communities with Fxecutive Committee satlgfactory eolution.
envirgnmental problem~{ (2 business, 2 labor, Consent decree signed
5 salving). 2 environmental).

Paid for by U.5.
Department of Defense.

by all parties.

02



Controversy

KEY ELEMENTS

Isaue

Medlators

Participants

Point in Proceas
Where Mediation
Began

Outcome

Source of
Informaticn

Englewood Metal
Recyelling Plant

CF&l Corp. received
approval for a metal

ROMCODE (Bocky Mountain
Center on the Environ-

Englewood Cltizen‘s
group "Consenaus®™ wa.

Late in process--right
vhen citizen's group

Whole thing fell
through. Although

Baldwin, 1978.

Colorado recycling facility ment) Cltizen's group| CFSI Corp. conaidering licigation| both eides compromised
from county, but decided to ask for poaitions, one member
citizen's group madiation before of "Consensug" started
P opposed. litigarion. licigation without
conaent of others.
White Flint Meighborhood opposed Planner & attorney. Shopping cenrer Early--advisora Daleog continued Baldwin, 1978.

Mall, New York

ta shopping mall--~
strong oppositlon had
eropped First attempt
at alting mall.

Both hired by
developer

developer va. civie
agsaoclation of
surrounding neighbor-
hood. Llocal govern-
ment also involved.

approached nelghbor~
hood group bLefore
announcing any plan,
to develop mutually
acceptable plan.

peveral montha.
Developer agreed to
whole set of condi-
tione.

Grand Lakes
Sewage Treat-
ment Plank,

Impaagse-—comunity
pagsed bonds for
sewage treatment

ROMCOE  EPA asked
them to review problem
and develop

local government wva.
engineering firm,
EP4 aleo involved.

At impasse point.

ROMCOE worked with
local government and
engineering firm to

Baldwin, 1978,

Colorado faciltiry but 5 recommendations. clarify iesues and
alternative plonsa recomnend changes in
developed by engi- each of alternative
F neers falled to designa.
’ receive EPA approval.
Recnmbinant Harvard planned to City Council appointed| Those in support of and]| Ar impasae poinr-- City Council unanl- Yederow, 1977,

DNA, Cambridge,
Hass.

bulld a P3 containment
facility & citizens
worried about poten-
tial leaks. Some
wanted a ban to such
research--Mayor pro-
posed ordinance for
guch. Hearings held.

a citizen's group--
all non-gclentists——
to hold hearings &
resolve issue. Secured
services of technilcal
aaslatanc.

oppoaed to ban.

Afrer hearings held
moratorium declared
and citlzen's panel
appointed.

woualy adopted
citizen's report.
Added a few extra
vequirements to NIH
guldelines, but eaid
research should be
aliowed to continue,

12



KEY ELEMENTS

Point in Process

Servicea, Inc.
Logan Township,
New Jersey

treatment & disposal
Facility. Explosion
hilled some peocple.
Town demanded facility
be closed. Suita
brought againet Co. &
gtate temporeriily
closed it. Citizen's
group RAR contacted
medlator

(ODS} In NJ Dept. of
Publie Advocate

mental Services, Inc.

when they contacted
mediator.

overseeing clean-up.
RAR & Rollins met and
came to agreementa
allowing resldents
acceas to facilicey &
providing for Bollins
to agsume greater
participation in
comnunity programs.
RAR disbanded,

Where Mediation Source of
Controversy iasue Mediators Participants Began Qutcome Ioformation
Rollina Rollins operated Hadiator with Offlce Cicizen's Croup (RAR} Citizens were also Mediator set up task Bugterud and
Envlironmental induatrial waate of Dispute Settlement | vs. Rollins Environ- pursuing litigatiom force to meet weekly, Vaughn, 1979.

Moorhead Malce

MPIRGC filed guilct

Environmental Balance

Water Treat-
ment Tlant,
Denver, CO

[ _

silde Denver concerned
environmentalists.
They had filed a law-
suit but EPA withdrew
ite ohjections and the
environmentallsts
agreed to negotiate.

HPIRG, Anheuser-Bugch,
city of Moorhead and
concerned citizena.

At lmpasse-~EBA
{nitiated mediation
after auit filed.

MPIRG withdrew its
suit, Cicigens did
not agree with
withdrawel and formed

Inform, Ine.

Fradin, 1976.

Plant, agalnst Minn. Asgoclation (EBA}
Meorhead, Environmental Quality {They offered their
Minnesota Council because EQC services)
decided an EI5 far an
Anheuser-Pusch malt
plant would not be
required. MPIRG had
P not discugged sult
with A-B or cilty,
Foothillg A dam to be built out-| Mational Wildlife

Federation attorney,
Bob Golten

Hational Wildlife
Federation, Colorado
Cpen Space Council,
Colorado Rivers Council
va. EPA

Midway in process.
Environmentaliste had
filed lawvault but de-~
clded not very
effective way of
getting their concerns
taken care of,

Golten feels they won
important concessions
in the mediatlon
proceas.

Hice, 1979.

(44



23

not identified and involved , disaffected individuals or groups may resort
to other means of conflict resolution if they are unhappy with the
outcome of mediation. In one classic example, the various sides in a
controversy were working toward a mtually agreeable solution to a
problem only to find that another individual was taking the praoblem to
the courts for solution (Englewood Metal Recycling Plant}.

It is also important for settlement-oriented mediation that the
persons involved in the process jointly possess authority to implement
settlements and recommended changes. If there is no implementation
authority, one or more parties in th; dispute may take up their original
pasitions once they are no longer participating in mediation (e.g., the
case of power plant conversion to coal in New England). They can then
push the controversy to an outcome in which only one side, rather than
all, gains. In this style of mediation it is also important that the
parties be willing to change their position on some of the issues in
order to avoid returning to an impasse. TFailure to achieve active
participation--or more importantly, some concessions--from all sides in a
dispute may be a result of an incentive for one party to delay the
resolution of the conflict or maintain the status quo. In such a case
the prospects for a successful settlement-oriented mediation are bleak.

There are dimensions other than those appearing in Table 1 that are
important in understanding the role of mediation in conflict management.
Cormick and Lee (1980), for example, have classified conflict along two
dimensions-—scope of the dispute and intensity of conflict—and have
identified the point at which mediation might be most appropriate.

Figure 1 illustrates this classification scheme. Issues of national
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Figure 1: Appropriate conflict resolution mechanisms as a function
of scope of dispute and intensity of conflict,

(Adapted from Cormick and Lee, 1980)
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scope and of increasing intensity of conflict have a narrower range where
third party intervention might be appropriate than issues that are local
in scope. Third party intervention is also not likely to be useful for
issues that have a low intensity of conflict, whether local or national
in scope. There is, however, a narrow range of issues of national scope
where public participation 1s seen as an adequate resolution technique.
It is also important to note that, according to this model, a conflict of
high intensity and of national scope should be addressed through a
process of national debate involving representatives of the federal
government and involved nongovernmental groups; one should not expect

resolution through third party intervention.

Applicability of Mediation to Waste Management Comflict

The preceding section has briefly explored several basic
characteristics of environmental mediation efforts that have taken place
to date. Those characteristics have been discussed in the context of the
two styles of mediation. These Ltwo styles or problem—-solving approaches
can be placed on a continuum from structuring or organization of the
problem (participation-oriented mediation) to decision and implementation
of a solution (settlement-oriented mediation}. Keeping these two
mediation styles in mind, we will now focus the discussion on defining
the characteristics or attributes of a specific problem--the siting of a
waste repogitory. These attributes--the issues, the participants, the
timing--will be compared to attributes of the environmental mediation
efforts discussed in Table 1. An attempt will also be made to link the

two styles of environmental mediation to the attributes of the problem.
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The issues. Two prerequisites For any type of successful mediation
effort are issue identification and prioritization. Siting a waste
repository raises a host of issues to be resolved at different
decision-making levels and at various points in time. Some members of
the public and some policymakers tie the waste disposal issues closely to
the development of nuclear power; thus to those who define the issue most
broadly, the conflict is over the future of nuclear energy. Failure to
recognize that some disputants consider the issues to be closely linked
could ultimately make any resolution efforts imeffective. Garvey argues
for this broader context, saying that waste management program planning
"cannot be decoupled from the difficulties currently being experienced
within the U.S. nuclear program as a whaole" (1979:48). In additionm,
there are technical questions, as well as political amd policy issues, to
resolve at a national scale and siting issues to resolve at the regional,
state and local levels. These issues must all be very carefully defined
and placed on a critical path for resolution. For example, siting issues
at a local level cannot be easily resolved before the broader policy and
technical questious in waste management are addressed.

The current policy for siting a high level waste repository as
announced by President Carter is to identify candidate sites at several
locations and in different geologic media. The stages in this process
are: national screening, regional characterization, area
characterization, location characterization, detailed site
characterization, site banking and site selection (Office of the White
House Press Secretary, 1980). DOE intends to undertake consultation and

concurrence activities in each phase. Thus the potential number of
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specific issues that might need to be resolved in the course of the
siting process is quite large. In the early stages of siting a
repository (mational screening and site characterization) there are both
technical and public policy issues that might need resolution. This is
in rather marked contrast to most of the euvironmental mediation efforts
described in Table 1. There the issues in dispute, particularly in the
settlement-oriented mediation efforts, are much more nmarrowly defined.
They are typified by the construction of a specific facility, such as a
dam, or a dispute over a specific practice, such as lumbering in a single
forest. In the waste conflict, early stages of siting a repository do
not generate such narrowly defined issues. That dispute would include
questions of the stability of the chosen geologic medium, the appropriate
regulatory procedures in the siting process, and compensation for
commmnities and states expected to bear the social and economic impacts
of a facility for which they receive few direct benefits. Issues of risk
associated with radioactivity would likely be of importance here. 1In
summary, the issues in the present stages of siting a waste repository
are neither stable, well-defined nor even completely identified. Rather,
they are complex, multi-faceted and do not presently have a deadline for
tesolution. As we have noted previously, participation-oriented
mediation might be more useful with such a complex array of issues, since
the focus there is less on final disposition of the problem than on
encouraging communication and participation in the process.

Community issues defined during the site selection stage or after
site selection but before construction are more likely to be sufficiently

specific that either style of environmental mediation might be
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appropriate., If those issues are focused on the nature of the hazard
(risk associated with radiocactivity) the conflict may still not be of a
type that lends itself to mediation. Those who feel that nuclear waste
is "immoral” or an inevitable threat to public health may not be willing
to compromise. Without a willingness to compromise--to settle for less
on one issue in order to get more on another--mediation is not possible.

The participants. A second important characteristic of environmental

mediation efforts is the participants. This is a complex issue that
includes the need to determine who can; who should, or who will
participate. It includes the need to assure a recognition of the power
of each of the parties to affect the desired outcomes of the others, to
provide an incentive for compromising, and to insure a modicum of respect
from all participants for each other. For a waste repository siting
controversy the list of potentially affected parties could be quite

long. A possible list would include at a minimum local and state
government personnel and citizens of candidate sites, state and federal
representatives of a host of permit—granting and approving agencies,
representatives of the nuclear industry, representatives of environmental
and public interest organizations, and other officials from the various
levels of government. The very wide range of participants in the waste
controversy distinguishes it from most of the mediarion efforts reported
to date where participation by representatives from three to ten
organizations is most common, and in many cases the participants divide
roughly into two or three positiona. In the waste conflict, however, the

multitude of actors required in the siting process increases the
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complexity of any potential conflict resolution approach and may require
that different participants be involved at successive stages of mediation.

One important consideration in encouraging participation in a
mediation effort is the assurance to all sides of the controversy that
their participation is worthwhile. Settlement-oriented mediators feel
that there must be some recognition of a balance of power among all the
parties. Each disputant muat recognize that no one party could reach its
objectives without cowpromising and negotiating with the others; all
éarties must realize they cannot single-~handedly achieve their objectives
(Cormick & Pattonm, 1977; Nice, 1979).

The existence of a balance of power is a point which generates
considerable misunderstanding. This does not mean that all parties have
equal resources, It means only that all parties are capable of
obstructing the ability of others to achieve their objectives. The power
to produce an impasse, in particular, is a source of strength that may be
easy to overlook. The National Environmental Policy Act (NEPA) presents
opportunities for intereated parties to enter the décision.process and ,
consequently, to affect its outcome by challenges to Environmental Impact
Statements.

Another consideration is that all sides must receive and believe
assurances that the mediated solution will be implemented. Cormick, in

particular, is skeptical of meetings where traditional foes are invited

to come and "reason together" without the incentive of shaping policy
{Nice, 1979). Participation-oriented mediators, however, are not seeking
an immediate settlement, so recognition of the balance of power (if it

even exists) is not as critical. If opposing sides can be convinced to
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carefully consider the positions of others, the participation-oriented
mediation can be a success,

A further point brought out by Burt (1978) is that all parties,
particularly in a settlement-oriented mediation, also must respect all
others in the negotiation and must be willing to accept the fact that all
participants hold the power of forcing the negotiations to an impasse.
The likelihood of achieving this recognition seems much greater for a
narrowly defined issue with only several participants. The early stages
of the waste management conflict involve many actors who are still trying
to clarify the limits of their power to affect the outcome. It may be
premature to believe that the participants clearly understand who has
enocugh power to produce an impasse.

Timing. Cormick and Patton (1977) argue that if environmental
mediation begins near the point of impasse (settlement-oriented
mediation), the affected parties will be visible and highly involved.
They feel that "unless the parties have developed and displayed a
relative capacity to exercise sanctions, one on the other, they are
unlikely to enter good faith bargaining directed toward accommodations of
their differences™ (1977:9). Others argue that conflict resolution must
begin sooner, with the risk that all the parties will nobt yet have been
identified (participation-oriented mediation). Rivkin's (1977) idea of
negotiated development {e.g., the White Flint Mall) must begin early
before positions are hardened and there is less room for compromise.
Straus and Greenberg (1975) define mediation as up-front dispute
settlement and argue that consensus should be scught at four stages of

the decision~making process, including clarification of goals, explicit
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notation of the limitations of the data, the choice of analytical methods
and the testing of the impact of alternatives.

Participation-oriented mediation, without the goal of a specific
settlement, might be more appropriate at the early gstages of the siting
process to help identify concerns of the various participants. In the
later stages of the siting process a stronger orientation toward a
settlement to resolve community-specific conflicts might gain wider
acceptance.

It is also important to keep in mind that siting a waste rapository
has a long time frame of implementation. There are no set deadlinaes that
have to be met (another reason why an exclusive emphasis om
settlement-oriented mediation is mot likely to work), and the decisions
in the program mist be staged over long periods of time.

The mediator. This attribute is important in all types of

environmental mediation efforts since the choice of a mediator is so
important to the ultimate success of the effort. The need for integrity,
both in fact and in the perception of the conflicting parties, is
emphasized by practitioners (see Baldwin, 1978:20)., Total impartiality
is also emphasized in establishing credibility with the disputants. The
selection of an impartial mediator is related to the funding of any
mediation effort. In settlement-oriented mediation it is critical that
the mediator be viewed as nonpartisan; therefore funding for his or her
effort cannot come from any of the participants. As pointed out earlier,
participation-oriented mediation is typically funded by the richest
participant., Since a settlement is not the immediate goal in this style

of mediation, such internal funding would not be a problem for mediation
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of nuclear waste issues. This means that DOE could fund a
participation-oriented medistion effort to help define and diagnose the
issues of dispute more carefully, without affecting its own credibility
or that of the mediator. 1If, at the siting stage, a settlement is
desired, it would be very important that the mediator not be considered
to be tied to DOE. Thia probably means that funding should come from an
cutside source.

An additional point that needs to be brought up here is that
environmental mediation as a field is still in its early stages of
development. It may be unlikely that a mediator of very high standing
would be willing to tackle such a complex dispute. If the mediation
effort did not work, there might be negative consequences for further
development of the field.

Perceptions of the alternatives. In some environmental mediation

efforts (e.g., Englewood Metal Recycling Plant) some participants clearly
felt that the dispute was more appropriately settled in court. In other
cases, settlement by a legislative body was thought to be more suitable.
Participants in the RARE II exercise voiced the concern, '"Why should we
bargain now? We're going to have to go to Congress, and that's when
we're going to do our bargaining." (Nice, 1979). A similar opinion was
expressed by the Environmental Policy Center, regarding the Ceal Policy
Project. Their director announced that "it was presumptucus for the Ceal
Policy Project to go off to one side to develop a so-called consensus at
a time when Congress had already been working for six years on one"
(Alexander, 1978). Onr the other hand, Michael McClosky, executive
director of the Sierra Club, feels that his experience im the Coal Policy

Project persuaded him that:
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the pogssibilities for resolving policy issues are better in this kind

of setting than they are in public legislative bodies. There's not

the same overlay of extraneous issues--the opportunities for public
advancement, the competitition for attention. When a topic gets that
extra political twist on it, it often gets simplified and horribly

mangled. (Alexander, 1978).

An interesting point that emerges in the consideration of the proper
forum for conflict resolution is that in the types of emvironmental
mediation cases listed in Table 1 environmentalists seem more skeptical
of the process than industrialists (Nice, 1979). Luther Carter, writing
about this phenomenon in relation to the Coal Poliey Project, said that
"clearly, much of the motivation for industrialists to participate comes
from an awareness that industry has been kept on the defensive in the
federal and state legislatures and in the courts" (quoted in Nice,

1979). Environmentalists have been winning their battles in the more
formal political realm, and thus may see less usefulness in informally
structured mediation efforts. ‘

This ambiguity concerning the usefulness of the informal,
non-governmental environment as a proper place to resolve public policy
conflicts has important implications for the waste management program.
The early stages of siting a repository have many actors involved at
different political levels. These individuals regularly use the
political process to resolve their differences. To set up a separate but
parallel conflict-resolving wmechanism such as settlement-oriented
mediation, for a conflict of such high intensity and of such natiomal
scope, may be viewed as superfluous by some. Yet others, such as
Susskind , argue that political units do not offer appropriate

representation to the diffused stake-holders in energy siting

controversies, and that "ad hoc representstion around specific concerns
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would ensure that all the relevant gainers and losers were represented in
particular dispute resolution efforts" (1980, p. 4).

Susskind 's argument suggests that mediation activities might also be
appropriate in the event of a state's nonconcurrence, such as might arise
during site banking and site selection. Nonconcurrence could produce an
impasse that might be suitable for a settlement-oriented mediation
effort. In such a case, the disputants may feel that they have much to
lose from an extended deadlock. This would be especially true if the
impasse seemed likely to lead to the decision making authority being
assumed by another party {(e.g., Congress). The disputants might
reasonably expect that an authoritative resolution by such an outside
party could result in a less satisfactory settlement than they might work
out for themselves. 1In such a case the disputing parties would have
exactly the motivation that is present in all successfully mediated
conflicts: an awareness that a protracted deadlock could inflict

unacceptable costs on both parties.

SUMMARY

This paper has presented a discussion of environmental mediation in
the context of the nuclear waste controversy. First, two types of
mediation efforts were identified: settlement~oriented wediation and
participation-oriented mediation. A range of environmental mediation
efforts that have taken place to date were briefly discussed and
classified according to the issue being disputed, the mediator, the
participants, the point in the conflict at which mediation occurred and
the outcome. Within the context of the two identified types of

mediation, these characteristics were then discussed for the waste
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management controversy. In the discussion of characteristics of the
radioactive waste controversy, the emphasis was placed on the complexity
of the issues and the range of participants. Identified differences
between the dispute over nuclear waste management and disputes that have
been addressed by environmental mediation efforts included: the
technical complexity of the waste dispute, the nature of the hazard in
the waste dispute (risk from radioactivity), the national scope of the
confliet, the high intensity of the conflict, and the long implementation
time of the program. Alsoc discussed were the relationship between an
environmental mediation effort and alternative mechanisms for conflict
resolution, such as NEPA based litigation, consultation amd concurrence
and state veto or federal preemption;

It was argued that these characteristics make it unlikely--but not
inconceivable-—that near term use of a settlement-oriented mediation
effort could resolve the nuclear waste controversy.
Participation-oriented mediation may be a more suitable approach for
ancouraging constructive communication and reducing confliet among
participants in the controversy. However, it has not previously been
tested on a conktroversy of such complexity amd such intensity.
Well-designed, participation-oriented mediation might prove useful in
helping the various parties to the dispute define the issues more
carefully.

Several limitations to participation-oriented mediation need to be
considered. One is that environmmental mediation is such a very new field
that it might not be possible to find an experienced mediator willing to

attempt such a complex problem. Because so few cases have been reported,
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.

it is difficult to determine how substantive congsiderations interact with
proceas concerns in environmental mediation. Thus, the effect of
participation-oriented mediation on the nuclear waste conflict is not
clear at this point. Still another important question concerns the
compatibility of participation-oriented and settlement-oriented
mediation. None of the cases reported to date clearly indicates if an
initial focus on participation can be successfully gsucceeded by an
attempt at settlement. More specifically, the factors that would affect

the success of such a tramsition have not yet been determined.
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